Zoning compliance certificates transfer with the land in New Jersey

A Zoning Compliance Certificate issued for Tuckerton Lumber at 138 Railroad Avenue will
transfer to any future buyer and should satisfy commercial lenders when paired with standard title
insurance endorsements. New Jersey law is clear: zoning rights attach to property, not to people.
N.J.S.A. 40:55D-68 explicitly contemplates that prospective purchasers and mortgagees can rely on

existing zoning determinations, (Justia) (eCode360) and decades of case law confirm that variances,

nonconforming use rights, and compliance certifications all "run with the land." Commercial lenders will
accept the certificate as a supporting document, though most will also require an ALTA zoning
endorsement on the title policy. The practical challenge is not legal transferability — it is documentation

discipline during the sale process.

New Jersey law unambiguously ties zoning rights to land, not owners

The foundation of transferability rests on a bedrock principle of NJ zoning law: municipalities regulate
land use, not land users. The NJ Municipal Land Use Law (MLUL), N.J.S.A. 40:55D-1 et seq.,

(Cherry Hill Township ) (Weiner ) consistently treats all zoning approvals as property-specific.
Conditions that make a variance personal to the property owner have been struck down as invalid by NJ

courts. This principle applies equally to conforming uses documented by compliance certificates,

variance-approved uses, and legal nonconforming uses.

N.J.S.A. 40:55D-68, the statute governing nonconforming structures and uses, makes the transferability
point explicit. It states that '"the prospective purchaser, prospective mortgagee, or any other person
interested in any land" may apply for certification of a nonconforming use or structure.

The statute would be nonsensical if zoning rights terminated upon sale. By authorizing
prospective buyers and lenders to obtain certificates, the legislature confirmed that use rights survive

ownership changes.

The NJ League of Municipalities, which trains planning and zoning board members statewide, teaches

that "a variance once granted runs with the land" (New Jersey League of Municip... ) and is "binding upon all




subsequent owners, occupants, or tenants." This principle extends beyond variances to all
forms of zoning authorization. A conforming use needs no special certificate to transfer — the right exists
by operation of the zoning ordinance itself. A nonconforming use transfers because N.J.S.A. 40:55D-68
expressly protects it. A compliance certificate documenting either status is evidence of a
property right that follows the deed.

A change of ownership, standing alone, does not trigger any right of the municipality to conduct new
zoning review. Only a change in the nature, intensity, or character of the use provides grounds for
municipal challenge. As multiple NJ municipal ordinances confirm (e.g., Brick Township: "any change of
title shall not affect the continuance thereof"), (eCode360) (eCode360) the sale of property does not affect the

continuation of a lawfully established use.

Four decades of NJ case law protect successor owners

The NJ Supreme Court has built a robust framework protecting buyers who acquire properties with

established zoning rights.

Belleville v. Parrillo's, Inc., 83 N.J. 309 (1980) is the leading case on nonconforming use
succession. While the Court found that converting a restaurant to a discotheque constituted an unlawful
change, it affirmed the core principle that nonconforming use rights attach to the land and pass

to successors. (klgates) (K&L Gates ) The critical holding: a use may continue so long as it remains

"substantially the same kind of use'" as existed when the nonconforming status was established.
A new owner who continues identical operations — as any buyer of Tuckerton Lumber

continuing a lumberyard operation would — is squarely protected.

Gruber v. Mayor and Township Committee of Raritan Township, 39 N.J. 1 (1962) established the
vested rights/equitable estoppel doctrine and explicitly recognized that a predecessor's reliance can
insulate a successor against changes in regulations. The Court held that substantial
expenditures made in good-faith reliance on municipal approvals create rights that transfer with the

property. For Tuckerton Lumber, with 40-plus years of continuous operation and significant capital



investment in a 5.16-acre commercial site, the equitable estoppel argument would be exceptionally

strong.

Shipyard Associates, LP v. City of Hoboken (2020) provided the strongest possible reading of vested
rights, holding that N.J.S.A. 40:55D-52(a) gives holders of final approval vested rights for two years
against any zoning changes — with no exception even for public health and safety ordinances.
(Troutman Pepper Locke ) Palatine I v. Planning Board of Township of Montville, 133 N.J. 546 (1993)

clarified that approvals themselves are valid indefinitely; only their insulation against future zoning

changes is time-limited.

Together, these cases establish that a buyer of Tuckerton Lumber would "step into the shoes" of the seller
regarding all zoning compliance rights. The new owner could continue identical operations —
lumberyard, outdoor storage, portable storage containers — without needing new zoning authorization,

provided no material change in the character or intensity of use occurs.

Five triggers that could expose a new owner to municipal challenge

While transfer of zoning rights is legally secure, five specific scenarios could allow Tuckerton Borough to

challenge the continuation of use after a sale:

e Abandonment: Requires both intent to abandon and an external act carrying it out.
Many NJ ordinances create a rebuttable presumption of abandonment after 12

consecutive months of non-use. (eCode360) (eCode360) A gap between the seller ceasing operations

and the buyer commencing them is the primary risk in any commercial property sale.

e Material change in use: Per Belleville v. Parrillo's, any departure from "substantially the same
kind of use" triggers the need for new authorization. A buyer who shifts from
lumber/building supplies to, say, an auto salvage yard would lose protection.

e Expansion or intensification: Enlarging the geographic footprint of operations, significantly

increasing traffic, or adding new categories of outdoor storage beyond what was historically present



could be treated as an unlawful expansion requiring a D-2 variance under N.J.S.A. 40:55D-70(d)

(2). (New Jersey League of Municip... )

¢ Total destruction of structures: If buildings are destroyed beyond partial damage, nonconforming
use rights may terminate under the S & S Auto Sales doctrine (373 N.J. Super. 603, 2004).

e The use was never lawful: The burden falls on the owner to prove the use was legally established.

Time alone does not cure an originally illegal use. (kigates ) (K&L Gates )

None of these triggers apply to a straightforward sale where the buyer continues identical lumberyard

operations without interruption.

Commercial lenders accept certificates but want title insurance backing

Commercial loan underwriting for zoning verification operates on a tiered system depending on lender
sophistication. A Zoning Compliance Certificate from Tuckerton Borough is a valuable document that fits

into every tier, but it is rarely the only document required.

Community banks and credit unions — the most likely lenders for a property like Tuckerton Lumber
— have the most flexibility. They may accept either a zoning opinion from borrower's counsel or an
ALTA zoning endorsement on the title policy, and a municipal compliance certificate
significantly strengthens either approach. For straightforward transactions involving a stabilized
commercial property with no change in use, a community bank may accept the certificate plus an ALTA
endorsement as sufficient. As noted by Hackett Feinberg, a leading commercial real estate law firm, "a

lender's underwriting culture, risk threshold, and relationship with the borrower will determine its

choice." (Hackett Feinberg

SBA lenders (7(a) and 504 programs) require confirmation that "the subject property's zoning
classification allows for the Borrower's proposed use" but do not mandate a specific form of verification.
A municipal compliance certificate directly satisfies this requirement.

CMBS lenders and life insurance companies require both a zoning opinion from counsel and an ALTA
zoning endorsement, along with third-party zoning reports from firms like LightBox PZR



or AEI Consultants. A municipal certificate serves as supporting evidence but

would not independently satisfy these lenders.

Underwriters look for specific language in zoning documentation: the property's exact zoning
classification, confirmation that the current use is permitted (not merely conditional or accessory),
identification of any variances or special exceptions, status of code violations, and confirmation of
dimensional compliance (setbacks, height, parking, lot coverage). The certificate should

address these elements or be supplemented by documents that do. (Nationalduediligenceservices ) (Barnes Walker )

Regarding timing, no universal rule governs how recent documentation must be, but lenders generally
expect zoning verification current as of the transaction date. For a purchase, fresh verification is
standard. For a refinance with no change of use, existing documentation within 6 to 12 months may
suffice. Lenders do not require certificates to be addressed to them specifically — the ALTA zoning

endorsement on the title policy provides lender-specific protection.

Title insurance endorsements bridge the gap between certificate and lender comfort

Standard title insurance policies contain Exclusion 1, which expressly excludes zoning from coverage.

(Santa Barbara County ) ALTA zoning endorsements carve back into this exclusion to provide affirmative

coverage. For Tuckerton Lumber, two endorsements are relevant.

ALTA 3.1 (Zoning — Completed Structure) is the standard endorsement for existing commercial
properties. It insures against a final court order prohibiting the present use or requiring removal of the
structure due to violations of dimensional requirements (setbacks, height, parking, floor area).

Title companies can issue this endorsement using the municipal Zoning Compliance
Certificate as input, combined with an ALTA survey showing building locations and dimensions and

review of the actual zoning ordinance text. (Wiggin and Dana LLP ) The certificate alone is helpful but

insufficient — the title company independently verifies dimensional compliance using the survey.

ALTA 3.3 (Zoning — Legal Non-Conforming Use), updated in 2024, applies if any aspect of
Tuckerton Lumber's operations constitutes a legal nonconforming use. It insures that the specified
nonconforming use will be allowed and that no court decree will prohibit it. However, it



contains important exclusions: it does not insure against future changes to the nonconforming use,

requirements to comply with current ordinances if reconstruction is needed after destruction, or failure of

the nonconforming use to transfer with ownership change. (Virtual Underwriter ) Despite these exclusions, the

endorsement provides meaningful protection.

Title companies typically require the following to issue zoning endorsements: certification from the
municipal zoning department, an ALTA survey with Table A Items 4, 7, and 9, review of the

zoning ordinance using exact ordinance language (not summaries), (Virtual Underwriter ) verification of the

certificate of occupancy, and sometimes an attorney's opinion or third-party zoning report.
(Agentstitle ) A Zoning Compliance Certificate satisfies the first element and significantly supports the

overall endorsement package.

Tuckerton Borough's framework favors smooth commercial transfers

Tuckerton Borough (Ocean County) operates under Chapter 255 of its municipal code
for zoning, (eCode360) (eCode360 ) with 12 zoning districts. (New Jersey Department of Co... ) (eCode360) The

property at 138 Railroad Avenue is most likely situated in a B-1, B-2, or B-3 commercial zone, given its
location near Route 9 in the Borough's core commercial area. The specific zone should be confirmed
against the official zoning map dated November 7, 1988, on file at Borough offices.

A critical finding: Tuckerton's Chapter 122 (Certificates of Inspection) requires inspections for properties
"rented or sold for living or sleeping purposes." This language appears to exclude purely
commercial properties like a lumberyard from mandatory transfer inspection requirements. The prior
ordinance (repealed in 2016) had a broader "Resale Property" article, but the current version narrowed the
scope. This means a commercial property transfer at 138 Railroad Avenue may not trigger any mandatory

municipal zoning review — the existing Zoning Compliance Certificate would stand undisturbed.

Tuckerton's zoning code does not contain any provision stating that nonconforming uses terminate upon
sale or transfer of property. The code's definition of Certificate of Occupancy (§255-4B) references

issuance "upon completion of the construction of a new building or upon a change in the occupancy of a

building" (eCode360) (eCode360) — a change of ownership with continued identical use does not constitute




a "change in the occupancy." The compliance certificate provisions in §255-26 relate to

construction/zoning permits, not property transfers.

With Tuckerton Lumber having operated for over 40 years on a 5.16-acre site generating
approximately $12.1 million in annual revenue, any municipal attempt to challenge the use
upon sale would face overwhelming evidence of a lawfully established, continuously maintained

commercial operation.

A seven-step playbook for bulletproof transfer documentation

Ensuring that the Zoning Compliance Certificate provides maximum protection for both current financing

and future sale requires disciplined documentation at every stage of the transaction.

Step 1 — Reference in the purchase agreement. The PSA should attach the existing certificate as an
exhibit, make it a required seller closing deliverable, and include a specific zoning contingency giving the
buyer a defined period to verify compliance status. The seller should represent and warrant that the
property's current use complies with all applicable zoning codes, that no outstanding violations exist, and
that all permits are in good standing. Push for representations without knowledge

qualifiers where possible.

Step 2 — Obtain a fresh zoning determination. Even though the existing certificate transfers, the buyer
should request a current Zoning Determination Letter from Tuckerton's zoning officer confirming that the
lumberyard use (including outdoor storage and portable containers) remains lawful. This creates a fresh

municipal acknowledgment with practical estoppel value — the Borough would have
difficulty later challenging a use it just confirmed in writing.

Step 3 — Compile historical evidence. Assemble a dated photographic record of current operations,
historical aerial imagery, tax assessment records documenting the commercial use classification, any prior
certificates of occupancy, and historical zoning board records. Under NJ law, the burden of proving a use
was lawfully established falls on the property owner, and this evidence package shifts that

burden decisively. (K&L Gates



Step 4 — Ensure operational continuity. The most dangerous moment in any transfer is the gap
between the seller ceasing operations and the buyer starting. Include a PSA provision requiring the seller
to maintain operations through closing, and have the buyer resume operations immediately. Maintain
inventory on-site, keep signage in place, and document the buyer's intent to continue identical operations

through supplier contracts and business plans.

Step 5 — Secure title insurance endorsements. Request an ALTA 3.1 endorsement (or ALTA 3.3 if any
aspect of the use is nonconforming) on both the owner's and lender's title policies. Provide the title
company with the Zoning Compliance Certificate, a current ALTA survey, and the relevant zoning

ordinance text. In New Jersey, standard endorsements including the Survey Endorsement are included at

no additional cost; (Bressler, Amery & Ross ) zoning endorsements may carry a modest charge of

approximately $0.50 to $1.00 per $1,000 of coverage.

Step 6 — Include deed recitals. The deed should contain recital language stating: "The property has
been continuously operated as a lumberyard and building supply establishment with associated outdoor
storage since [year]. The use is a [permitted/lawful nonconforming] use in the [zone district], as
evidenced by the Certificate of Zoning Compliance dated [date]." While the certificate itself is not a

recordable instrument, deed recitals create a permanent public record of the property's zoning status.

Step 7 — Address ISRA and ancillary requirements. Lumberyards may trigger the Industrial Site
Recovery Act if they involve treated lumber chemicals, fuel storage, or other industrial processes.

Confirm ISRA applicability early, address Bulk Sales tax notification requirements,
and ensure compliance with NJ's Uniform Fire Safety Act. Title companies and

lenders in NJ generally will not close without proof of all municipal compliance requirements being
satisfied. (Hyland) (Clandrealty)

Conclusion

The legal framework for transferring zoning compliance rights in New Jersey is remarkably favorable to
property buyers. The doctrine that zoning rights "run with the land" is not merely an academic principle
— it is codified in N.J.S.A. 40:55D-68, reinforced by every major NJ Supreme Court zoning



decision of the past six decades, and implemented in daily practice by municipalities, lenders, and title
companies across the state. For Tuckerton Lumber specifically, the combination of a long-established
commercial operation, a municipality whose transfer inspection requirements appear limited to residential
properties, and a Zoning Compliance Certificate documenting the property's lawful use creates
a strong foundation for both current financing and future sale. The certificate will satisfy commercial
lender underwriting when paired with an ALTA zoning endorsement, and no NJ municipality can legally
condition transfer of the property on re-authorization of a use that has been lawfully maintained for over
four decades. The buyer's primary task is not establishing the legal right — that already exists

— but creating an airtight documentary record that removes any practical ambiguity.



